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July 1, 1995

United States Department of Justice
P.O. Box 7611, Ben Franklin Station -

Washington, DC 20044-7611
Re: United States of America v. Ben Hardy, et al.

Dear Jim and Jamie:

I enclose a copy of ocur comments on the latest version of the
Consent Decree which you have provided to us. These comments
reflect the discussions in our previous telephone conversation.:
We will still need to provide vyou with some additional information
regarding the properties, as well as a time table for liguidation.

As I mentioned to Jim,'T will be out of the office until July
17. At that time, we would anticipate finalizing the financial
disclosure 1nformatlon, as well as the terms of the Consent
Decree.

Sincerely,

Wﬂém/x\z_

Mark R. Feather
/"" . - .
\7‘_/-// __-, _’ -
Enclosure . . - B
S0:t1lk:064

HXA.DS412
064:DE412 :macayeal .06

——

TN 9%

g

T




: ' J/BEES L LS B S
gG : 1:17PM ¢ DO/ EES-

T
RCV BY:epa region 4 orc  2-156

THE UNITED STATES DISTRICT COURT
: FOR THE WESTERN DISTRICT OF XENTUCKY
. AT LOUISVILLE
UNITED STATES OF AMERICA
Plaintiff,

- Civil Action.Nos. 90-0695-L(J)

)
}
)
)
V. )
' ) 90-07%2-L{J)
) - .
)
)
)

BEN HARDY, et al.,

Defendants.

CONSENT DECREE

WHEREAS, Plaintiff, the United States of America, on behalf of
the United States Environmental Protection Agency (“EPA"), filed a
Complaint in United States District Court for the Western District

of Kentucky on October 18, 1990, pursuant to Sections 107 and 113

of the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended (“CERCLA”), 42 U.S.C. §§ 9607 and
9613(g), for declaratory relief and feimbﬁrsement of costs incurred
and to be incurred by the United States in response to releases and
threatened releases of hazardous substances into the environment
from the Lee’s Lane L;ndfill Superfund Site located approximately
4.4 miles southwest of Louisville, Kentucky, adjacent to the
gsoutherr 2astern bank of the Chio River (thg.“Site”);

WHEREAS, the United States has incurred costs in performing
response actions at the Site, not including certair attorney’'s fees
and prejudgment interest, of $4,017,165.43 and the interest on the
cutstanding balance of $1,361,580.76, for a total of $5,378,746.19,

as of September, 1984 (“Past Costs”);

WHEREAS, the United States has incurred and will have inéurred -

additional coste, including but not limited to attorney’s fees and
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prejudgment interest, up to the date of entry of this Consernt

Decree; and will ipcur costs in coggecglon with this angent Dgc; g_{%wf

until termlnatlon of this Consent Decree {collectively, “Future
Co ") |

WHEREAS, the United States has already entered into
settlements with other parties in connection with the Site.and
pursuant -to the settlements, embodied in two consent decrees, the
other parties have vreimbursed the United States a total of

$3,101,230.00 eé—%he—$57%4&T%@ef%9~éa—e&eﬁ%aﬁééﬁg—e0553 for B

WHEREAS, pursuant to an Administrative Order on Consent, the
Jefferson County Metropolitan Authority has provided $500,00¢ in
maintenance and oversight costs for the Site;

WHEREAS, the United States has sought to recover Past Ceosts
of at—deasts $2,277,516.19 and obtain a declaratorv judgment
Future Costs from the remaiﬁing nonsettling'defendants: Ben B.
Hardy, &=+ J H Realty, Inc. and The Hofgesang Foundation, Inc.
{“Foundationf) (hereinafter collectively “Defendants”);

WHEREAS, the United States and Defendants agree and this
Court, by entering this Consent Decrée, finds that settlement of
rthis wmatter will avoid prolonged and complicated litigation and
that this Consent Decree, without being aﬁ admissicn of liability,
is fair, reasonable, and in the public interest; |

THEREFORE, with the consent of the parties to this Consent

Decree, it is ORDERED, ADJUDGED, AND DECREED:

uAvfkykyfT

legpliorly
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/Coétgjincurred by the United States; _ > 2 e
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I. JURISDICTI N

?j A. This Court has jurisdiction over the subject matter of
this action pursuant to 28 U.S.C. §§ 1331‘and 1345, and 42 U.S.C.
§§ 9607 and 9613 (b). This Court also has personal jurisdiction
over Defendants. Solely for the purposes'of this Consent Decree,
Deferndants waive all ohjections and defenses that théy may have to
jurisdiction of the'Couft or to venue in this District and shall
not challenge the entry of this Consent Decree or this Court‘s

jurisdiction to enter and enforce this Consent Decree.

II. REPRESENTATIONS AND WARRANTIES

B, Defendants represent and warrant to the best of their

knowledge and belief as folliows:

1. The Foundation{s has assets and property interests

axre as follows:

o D40
a. "Real - esrtate at 3000 Crittenden Drive, 3, 44%

N =5 J
Louisville, Kentucky, which was appraised at $585,000 on April '3}“/?)

1993, and which nas an outstandlng mortgage of $131 480.51 as of

! o L e
I
'

April 3, 1995; . A

b. An account receivable in the form of a note in o

_ J-,,?/JJm
the original amount of $285,000 payable in sixty (60) monthly
installments (forty (40) monthly payments of $3,000.00 each remain 163’/4373/
on the note as of [date! and a balloon payment of $208,037.81 is 3?  ey

\due at the end of forty months);

c. A note in the criginal amount of $7,000.00,

payable in forty (40) monthly installments, secured by a single

I WM?"{ f%ﬂl""’ f el
3 —3% ,m—fzn émw
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family residence located at 2206 Greenwood Avenue, Louisville,

~-  Kentucky, value unknown;

d. Real estate in Indiana, wvalue unknown,
concerning which the Foundation has a d a summa judagment

entered by a trial court in Indiana haS—éﬂ%eﬁeéfeamm&f¥~ﬁﬁé§meﬁi

findin§ that the Foundation has lost title by adverse possessiocns

e. Real estate in Indiana; value unknown, which

is currently in the Hofgesang Estate and is the subject of

lictigation in Indiana state court;

£. A checking account with Great Financial Bank,

Louisville, Kentucky, with a balance of $818.23 as of May 19, 1995;

d. Numerous undeveloped Twemty lots near the Lee’s

Lane Landfill,_ value unknown;

h. Real estate at 2001 S§. 4ist Street; Lowigvyiiier
Kenvuely- 2003 S. 41st Street, aﬁd_2000 S. 40th Street and 1820 8.

40th Street, Louisville, Kentucky which are currently subject to

tax liens which exceed the values of the properties;

i. The Central and Noftherh Tracts of the_Lée’s
Lane Landfill;
7. Stogk of J H Realty, Inc.
2. J H Realty, Inc.+e has as its only asset 4% the

Southern Tract of the Lee’s Lane Landfill.

3. Ben B. M¥- Hardy’s has assets and liabilities as

set forth in attachment A.
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4,6+ Defendants have made ne fraudulent conveyances or

l-W,MZ"ﬁ _I_(z '114%5(
5. Defendants have made full and complete disclosure of

.a documents and information yelatin ach Defendant’s assets
and_liabilities as requested by the Unj ed States. 7%” /7})7 Jlon{/W

ITI. JUDGMENT

-~ transfers in the Jlast seven years

C. B-—-“Judgment shall be entered jointly and severally in the
amount of $2,277,516.19 agalns\;\ Defendants F~H-Reatty—ne—and—File
Frofgesa-ng—ammdas-be&,—}nc This judgment shall be set forth in a

separate document as required by Rule 58 of the Federal Rules of
Civil Procedure.

Iv. PAYMENTS BY THE DEFENDANTS

D.&r In full~and complete settlement, discharge and

sat lsfactlon of an

net ligquidated value cof the {ssets/ of the Foundation listed in - VMJ
: ' - . 7
L4

4B+.+413. {a)~ through (g)

wyn
tandf+dt. The Foundation shall pay the United Stat 90% of the

"
~va.ue of the

net liquidat }ettlement Assets up to $600,000; 356%

o e ) T s
ZézafLAr- 2. ’7%§7_24a?ng- éo4ﬁé)¢¢ zﬁf’;fzzy/)ZZfézzj v
Yty prearts JnceTlod ,f,/(//, nire 7/

| | -
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$600,000 and $800,000; and B0% of the net liquidated value of the

-~ Settlement Assets over $800,000. Net liquidated values” means any

cash amount which is divided between the United States and the

Foundati roduced from the liquidation o lement Assets and
remaining after deduction of the costs incurrad in preserving and
liquidating_ the Settlement Assets. Immediately upon 'the
ligquidation of any_§g;;lgmgg;;&ggg; asset, the net liquidatedsen
value preeeeds shall be deposited intec an interest bearing account
with a financial institution eeleated gﬁg;gxgg, by the United
States, and payments to the United States shall be made in
accordance with instructicns providgd by the United States to the

Defendants.

Citltel P
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V. DISCOVERY AND DISCLOSURE OF FINANCIAL, ASSETS

The—¥Hofgegang—Feourdat o Int. have made any material

misrepresentation or ncndisclosure regarding their financial status

/a (694&:{/{/:.4 L._/ﬂ %.‘7 (M¢7/ Q?

and affairs to the United States af

Consent Decree, the satisfaction of judgment provided for herein

shall be null and void. If at any time the Court determines that

Defendant Ben B. Hardy has made any material misrepresentation or

nondisclosure regaxding his financial status and affairs to the

United States at the time of lodging of this Consent Decree, the

covenant not ta sue provided for herein shall be null and void.

vI. CONTRIBUTION PROTECTICN

'Eéué With regard to claims for centribution against Defendants

for matters addressed in this Consent Decree, the parties agree

that, upon entry of this Consent Decree and conditioned upon thelgéff
subsequent paymnncs by Defendants of the amounts required by this Aééééz
Cocnsent Decree, Defendants are entitled to such protection fiom

contribution acticns or claims as is provided by CERCLA Sectibn

113(f) (2), 42 U.s.C. for the matters addressed in

§ 9613(f) (2),

this Consent Decree,

/Q¢¢>/ égz45¢gykzﬁy7%2;;’"jng/;f’dfy ;Zﬁi’ 7&7 25; 62?5*17L49“44/,J’/452Z‘
T bty A0t
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VII. COVENANT NOT TQ/SUE
g;$T The United States covenants nbt to sue Msr— Ben B, Hardy
under Section 10X of the Comprehénzive Environmental Response,
'Compensatioh, and'Liab'_ity Act of/1980, as amended, 42 U.S.C; §8

9607 to "Yecover Past Resderse /Costs and Future Costs. LPasgd

VIII. LIQUIDATION PROCESS
H.J= Unless and unril the United States appoints a receiver ox

other third party to liguidate the Settlement Asgetsg, Fthe

Foundation shall use best efforts to liquidate the Settlement

Assets assets of the Foundation according to the attached schedule

\wti:;;;::ggi;provféga by Defendants]._ 2 The Foundation shall be

compensated out of Foundation Settlement Asgsets preeceds for the — "—“\\\
ﬂw7%?4 '

reasonable and necessary costs and expenses of such liquidatio oy

g

All liquidation costs and expenses that have been‘ﬁ’gfgggfove

writing shall be reimbursable from the liquidatioy/ proceeds. If

pproved, and the

4

any such costs and expenses have not been pres

4444::----ll-llllll.l.lll.llll
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parties dispute the reasonableness or necessity of the costs or
expenses, the dispute shall be resolved by the Court.

I.¥%- At any time after entry of this Consent Decree, the

United States in its sole discretion may appoint a receiver or

other third party to liquidate the _g;;;gmgg;_A§§gg§ asscto—ecf—the
Feundatien. The Foundation shall cooperate with the receiver or
third party in the liguidatien, including but not limited to,
providing necessary signatures, information, or documents relating

to the Settlement Agsets agsets or the liguidation thereof. The

Foundation shall grant the receiver or third party a general power.

of attorney to perform the liquidation on behalf of the Foundation
during the period of liquidation. . The receiver or third party

shall not assume any responsibility for managing or operating the

Lee’'s Lane Landfill. 1If the United States 3z ints receiver o

other third party to liguidate the Settlement ets eoenduckto—che
. pos

tiguidation, the United States will retain(;;ﬂé of the net

liquidated value of the Settlement Assets

_uP.EQ_iEQQTG&&;éﬁgs%£W5_-f‘Ene—net—%tqu:daEeé’aﬁéeEs value of the

gt%&eméﬁg—isseﬁs between $600, 0 ) 7 ; %-of -net
~“{Guida ue of the Sett G, 000.

Immediately upon the liguidation of any Settlement Asset, the pet

liguidated value shail be deposited into an interest bearing

account with a financial ingZStutice approved

be xfade

payments £0 Defendapts shall
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-~  the Poundation—including-the—beelo—bane—Landfiiil —and shall have
a reasonable time to complete the liéuidation.- During the time of
the ligquidation, the receiver or other third party shall have the
auﬁhority to presexve the assets Stt l—m=ﬁ£ Assets of the
Foundatibn, including, but not limited to, payihg management fées,
legal fees, mortgage payments, utilicy billg and taxes. |

J.&~ Unlesgs and u¥ntil g &ke receiver qr third party is

appointed, the Foundation shall not take any action, and shall not

AE -
refuse to take any action, that it béfgggég'will adversely affecte z;ﬂi;%?{é

the value of the Foundation’s aseess Settlement Assetsg. including f’dhﬁé;@//

but not limited to failing to pay taxesf{ mortgade payments) or

utility bills, encumbering any real estate, or allowifig any appeat
righﬁs to lapse in pending litigation. The Foundétion may use
Feundatienfunds—and—assess the Sgtglémegt'assgts o;'prééeedg f;oﬁ
Settlement Assets to preserve the assets Settlement Assets of the

Foundatiorn unless and until a the receiver or third party iﬁ/

appceinted, including - paying wmanagement fees, taxes, mortgage

payments. and utility bills for the Settlement Assets and any

necessary and reascnable attorney’s fees to protect any appead

"rights relating to the Indiona—properey Settlement Assetg which ie

are or become the subject of litigation; provided, however, that

such payments must be pre-approved by the United States.

IX. EFFECTIVE DATE

K.M+~ Defendants are bound by the terms and conditions of thls

Consent Decree upcn their signature to this Consent Decree. If for

10

2
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any reason this Court should decline to approve this Consent Decree
~- in the form presented, this agreement is'voq’.dable at the sole
discretion of any party and the terms of the agréement may not be
used as evidence in any litigation between the Bparties.
X. MODIFICATION

L.N+ Except as provided for herein, there shall be no
modification of this Consent Decree without prior written appro*}al.
of the parties to this Consent Decree and the Couft.

XI1. CONTINUING JURISDICTION OF THE COURT -

M.&~ Tﬁe Court shall retain jurisdiction to enforce the terms
and conditions of this Consent Decree and to resolve disputes
.arising hereunder as may be necessary or appropriate for the
construction or execution of this Consent Decree.

X11. TERMINATION

XIITI. DISMISSAL OF CLAIMS

'ts except for those d on
ts as_to wnich clal
u

11
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THIS CONSENT DECREE ig entered on thig day of
, 1995,

IT IS SO ORDERED.

UNITED STATES DISTRICT JUDGE

12




_ ﬁ FML ?Ljfil‘l//wéa»y/{/m . - 40 \( .

el ot M,%@,,

g Je -
i ot

f¢é/w, zx«a/
e et

/”‘-7”:,’% on: mﬁy;u{/ﬁf{m /"/é/‘//¢cd//)f%

W ,? .- //7"’“%:1(77/6‘4/!/%/4‘4’17&)

——————
o ———————

.
J

Aop./mz,é Luw/;nzu/éﬁ/? P ,} :

/v /1?” /‘ "i/f /,W/ﬁu //\ﬂm .%,-\ /M4/f017 _‘:’_‘;Z
=gt g

(s
-

e - T B



RCYV BY:epa region 4 ore
-

. v

' THE UNDERSIGNED PARTY enters into this Consent Decree in the matter

of United States v. Ha ardy, et al., Nog. 90-0695-L(J) and 90-072-
-~ L(J) relating to the Lee’s Lane Landfill Superfund Site in
"Louisville, Xentucky.

FOR THE UNITED STATES OF AMERICA

DATE : ' LOIS J. SCHIFFER
Agsistant Attorney General .
Environment & Natural Resources
Division
U.S. Department of Justice
-P.O. Box 7611 -
Washington, DC 20044

DATE JAMES R. MacAYEAL, trial attorney
JAMES D.P. FARRELL, trial attorney
Environmental Enforcement Section
Environment & Natural Resources
Division _ ,
U.S. Department of Justice
"P.O. Box 7611
wWashington, DC 20044
(202) 616-8777

MICHAEL TROQP
United States Attoxney
Western District of Kentucky

REGINA EDWARDS
Assistant United States-Attorney
Bank of Louisville Building
510 West Broadway
Louisville, KY 40202
' (502) 582-5911

QF CCUNSEL: -
ROEERT CAPLAN

Assistant Regional Counsel . _
Environmental Protection Agency, Region IV

o
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